AGENDA
FAIR & IMPARTIAL POLICING TASK FORCE
THURSDAY, MAY 28, 2020 – 6:00PM
REMOTE VIA MICROSOFT TEAMS
LebanonNH.gov/LIVE

1. CALL TO ORDER: The May 28, 2020 Fair & Impartial Policing Task Force Meeting is
hereby called to order.
2. ACCEPTANCE OF MINUTES: None
3. DISCUSSION ITEMS:
A. Introductions
B. Work Plan
i.
Meeting schedule and frequency
ii.
Future meeting topics
iii.
Types of input desired
C. Review of Welcoming Lebanon Ordinance
i.
Issue identification
ii.
Develop list of questions for Legal Counsel, Police Chief, and others
4. OTHER BUSINESS:
5. ADJOURNMENT.

Due to the current situation with the COVID-19 Pandemic, the City of Lebanon is offering its
meetings via Microsoft Teams. Members of the public are encouraged to attend by going
to LebanonNH.gov/Live where you will find instructions on how to enter the meeting. Members of
the public will be able to participate and ask questions through the Microsoft Teams software or
by phone. Please visit LebanonNH.gov/Live for full details.
THE AGENDA, IN ITS ENTIRETY IS AVAILABLE ON THE CITY’S WEBSITE AT LEBANONNH.GOV
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RELEASED TO THE PUBLIC
Lebanon City Manager's Office

Date: 1/17/2020

CONFIDENTIAL AND PRIVILEGED LEGAL COMMUNICATION
January 6, 2020
Shaun Mulholland, City Manager
City of Lebanon
51 North Park Street
Lebanon, NH 03766
Re;

"Welcoming Lebanon Ordinance" Binding Initiative Petition
Our City of Lebanon File No. 20158-47.015

Dear Manager Mulholland and other City officials:
You have requested my legal opinion concerning the substantive legal validity — if
adopted — ofthe "Welcoming Lebanon Ordinance" recently submitted to the Council by
binding initiative petition under § C419:23a of the City Charter. (This letter does not
cover procedural issues, which I have discussed elsewhere)

SUMMARY OF OPINION
It is my opinion that there is no fundamental legal flaw in the first five provisions of
the proposed ordinance — subject, however, to the three implementation concerns
discussed in Section D ofthe discussion below, and subject to the caveat that this opinion
is based on very recent case law, primarily from the 9th Circuit, which could potentially
be overturned in the US Supreme Court, and if it were, the proposed ordinance would
become unenforceable.
It is my view that the "Provision 6" has a high likelihood of being held unlawful, for
the reasons given in Section E ofthe discussion below.
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DISCUSSION AND BASIS FOR OPINION
A. Content of the Proposed Ordinance: The version of the proposed ordinance
text addressed by this opinion is the one which appears at pages 161-162 ofthe Council's
Agenda Packet for January 8, 2020.
The first five sections would (if adopted) list a number of actions which the City's
"agents" — an undefined term in the draft, but whose common meaning would include all
employees and officials when acting in their official capacity — would be prohibited from
doing, including:
■ "Profil[ing]," target[ing], or "collect[ing] any information" about any person on
the basis of race, ethnicity, language, religion, citizenship or immigration status.
• Requesting or collecting any information concerning any person's immigration
status (which an exception for when that information is relevant to "an
administrative proceeding in which the City is or may be a party").
• Disclosing information about any person's citizenship or immigration status,
unless authorized by the person involved, mandated by "legal process," or when
necessary for an ongoing investigation of a non-immigration-law related felony.
• Conditioning any City service or benefit on citizenship or immigration status
unless required to do so by state or federal law.
■ Participating in or aiding immigration enforcement actions, including making
arrests, assisting Federal immigration authorities, giving Federal authorities
access to City-detained persons, allowing use of City facilities by such Federal
authorities for immigration-related investigations, or sharing information with
such authorities.
The sixth section of the proposed ordinance is the only one which creates an
affirmative duty on the part of City agents — namely the duty to "immediately act to
inform residents of the City" when they become aware of the presence of Federal
immigration authorities within the City.
Violations of any part of the proposed ordinance would constitute a "violation" as
defined by the NH criminal code.
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B. State Law Authority. It is my opinion that the first five sections of the proposal(I
will discuss the sixth section separately below) come well within the City's enabling
authority under RSA 47:17 to enact ordinances for the City. Those five sections do not
involve the City embarking on any new enterprise or function, but merely set forth types
of actions which City agents who are already engaged in other (presumably lawful)
actions on the City's behalf are prohibited from taking.
The legal question thus becomes: Is there any state law mandating the City to take
the types of actions which these 5 sections prohibit. I do not find any such mandate. In
the realm of police departments, for example, no N.H. municipality is mandated to have
a police department at all(and some do not). And for those municipalities which do have
such a department, the law supports the authority of local policy-making authorities to
determine — through the local budgeting process and otherwise — which law enforcement
functions local resources will be utilized in support of, and which they will not. In the
NH Supreme Court case of Blake v. Town ofPittsfield, 124 N.H. 555 (1984), the Court
upheld a town's selectmen in terminating a chief of police "for cause" on the basis of
overspending the budget. The chief's claim that the additional amounts were necessary
in order to provide "required services" was held to be not valid excuse for ignoring the
budgetary votes of the town. Every appropriation decision is also a policy decision
involving not just an amount of money, but the purpose of the authorized expenditure
(see definitions in RSA 32:3). Even aside from the issue of overexpenditures, RSA
105:2-a makes the supervisory decisions of a chief of police subject to the "written
formal policies" of the appointing authority. Thus the City's policy-making officials
have authority to determine, for example, what areas of a community will receive regular
patrolling and enforcement and which will not — or, in this case, that certain types of
Federal laws will not be enforced by City personnel.
Importantly, there are a number of states in the US which, since the beginning ofthe
Trump administration, have enacted state laws outright prohibiting municipalities in
those states from enacting ordinances similar to the one under consideration. However
New Hampshire does not have such a state law. The NH Legislature expressly
considered such a prohibition as part ofHB 232 ofthe 2019 Session, but it was defeated.
(Ofcourse there is always the possibility that such a prohibition might pass in the future.
Ifthat occurred, my opinion would of course have to be altered.)
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C. Federal Law. The status of federal law is less straightforward than state law. On
its face, federal statute law appears to prohibit ordinances such as the "Welcoming
Lebanon Ordinance." Specifically, 8 US Code § 1373 and § 1644 prohibit both state and
local authorities from enacting laws or ordinances restricting local communications or
cooperation with the Immigration and Naturalization Service. However as ofthe date of
this opinion, case law has so far held that those statutes are effectively negated by the
le Amendment to the US Constitution (the one that says all powers not conferred on
the federal government are reserved to the states).
The currently-most-authoritative decision on this subject (albeit one which is at this
time subject to a petition for review by the US Supreme Court) is United States v.
California, 921 F.2d 865(9th Cir. April 18, 2019). At issue were certain California state
laws limiting the extent to which state and local authorities could cooperate with federal
immigration authorities (similar to the Lebanon proposal). The state laws were upheld
by reference to the 10th Amendment.
The Trump Administration argued such laws violated the principal of
"intergovernmental immunity" — under which both federal and state/local governments
are prohibited from actively interfering with each other's functions. But the Court held
that the state law at issue did not require any such interference, but merely kept state and
local governments out of participating in certain federal functions. The Court
acknowledged that federal immigration enforcement was made more difficult by these
laws, but withholding cooperation is simply not the same as interference or obstruction.
That conclusion was bolstered by consideration of the 10th Amendment — which
under prior US Supreme Court decisions (see New York v. US, 505 US 144(1992) and
Printz v. US,521 US 898(1997)has been held to establish an "anticommandeering rule"
— which means the federal government cannot compel state or local governments to
expend local/state resources(cannot "commandeer" those resources) for the purposes of
helping to implement a federal law. The Court in the United States v. California case
held — for purely technical reasons — that 8 US Code § 1373 and § 1644 were not in fact
violated by the state laws at issue. However other federal court decisions have held that
those sections are outright unconstitutional due to the "anticommandeering" rule of the
10th Amendment, see City ofChicago v. Barr, 2019 WL 4511546 (Sept. 19, 2019); City
ofSan Francisco v. Sessions, 349 F.Supp.3d 924(2017), affirmed 897 F.3d 1225(2018).
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[I want to re-emphasize that the US v. California case may be taken up by the US
Supreme Court, and of course could be overturned (although it is notable that the
10th Amendment "anticommandeering" rule is one developed primarily by more
conservative justices in the past, and the Supreme Court is arguably even more
judicially conservative today). New Hampshire is of course not directly governed
by 9th Circuit decisions. However I have found no similar 1st Circuit decisions.]
[It is also worth noting that the courts have — so far — taken a different tack on the
question of whether the Federal government can withhold certain grants or aid from
cities which have enacted ordinances similar to the Welcoming Lebanon proposal.
The 9th Circuit held in City ofLos Angeles v. Barr, 929 F.3d 1163 (July 12, 2019)
that there was nothing constitutionally wrong with the Federal government
conditioning certain grants to cities on those cities' cooperation with immigration
enforcement — although there are also cases holding that the president alone has no
authority to attach such "strings" to Federal grants, see, e.g., City ofPhiladelphia v.
Sessions, 309 F.Supp.3d 289(2018).]
In summary, as ofthe date ofthis opinion, I see nothing fundamentally unlawful about the first
5 sections ofthe proposed ordinance. Although federal statutes prohibit such ordinances, case
law as of this date holds those statutes preempted by the 10th Amendment. Clearly a US
Supreme Court decision could potentially reverse that conclusion. But if that happened, the
ordinance would simply become unenforceable. I foresee no particular legal risk to the City
from having assumed the provision was valid unless and until a court rules otherwise.
D. Implementation Concerns About The First Five Sections: Even though, as laid
out above, I see no fundamental flaw in the first 5 sections of the proposal, I would note the
following, concerning their implementation:
1. The first general concern arises from the unusual fact that the only persons subject
to this ordinance would be City officers/personnel, and that the only persons who would be
enforcing the ordinance would also be City personnel. A police department,for example, may
naturally be reluctant to bring enforcement actions against its own members under an
ordinance such as this — particularly for violations which may seem to be "minor." For this
reason, and also because portions of the proposed ordinance leave quite a bit of ambiguity, I
would strongly recommend, if this proposal is enacted, that the City consider developing a set
of implementation and enforcement guidelines, aimed at making enforcement as uniform and
impartial as possible. Otherwise there could be a risk of discrimination or Equal Protection
claims.
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2. A specific example of ambiguity is found in "Provision 1" of the proposal, which
prohibits agents ofthe City from "collect[ing] or retain[ing] information... on the basis ofrace
ethnicity, or language..." (in addition to the basis of citizenship or immigration status which
are the main focus of the proposal). Let's suppose you have a police incident report which
says, "The victim reported that the assailant was Caucasian, in his 30s, and spoke French."
Does that report violate the prohibition on collecting information "on the basis of race and
language? That's unclear. If the report also said "the victim believed the assailant was
probably a citizen ofFrance," that arguably would violate the intent ofthe proposed ordinance,
but again it's not clear. IfI were drafting this proposed ordinance from scratch, I would try to
make it less ambiguous. Given, again, that the only persons enforcing this provision are likely
to be City personnel, I would recommend — if the proposal is adopted without alteration — that
the City adopt some implementation guidelines which address, among other things, how such
ambiguous provisions are going to be interpreted.
3. A third implementation concern arises from the fact that the proposal applies broadly
to all "agents" of the City. It's possible to imagine circumstances where literal interpretation
of the proposal might interfere with someone's First Amendment rights. Suppose, for
example,that a member ofthe Recreation Commission were to feel strongly about immigration
enforcement and chose to share some immigration status information with Federal officials —
information, let's say, which was unrelated to, and not learned in, that member's official City
capacity. First Amendment rights might arguably be involved. Please understand, I am not
raising any basic flaw in the proposed ordinance itself; I'm merely raising a caution that there
may be circumstances where it might not be enforceable in a literal way, due to the "agent's"
constitutional rights. Each such case would turn on its unique circumstances.
E. Provision 6 of the Proposal. As observed earlier, this is the only provision which
requires an affirmative act on the part of City agents — namely a duty to "inform residents" of
the City if any federal immigration authorities are present in the City. I recommend against
the adoption of this provision, for two reasons:
1. First, the affirmative duty is defined in such vague terms that it would be impossible
for any particular City agent to determine when or whether it had been complied with. The
text of the proposal says that City agents "shall immediately act to inform residents...through
any reasonable means and channels available." But no particular reporting procedures are
given. What does "immediately" mean? Who determines what channels are "available."
Whose job is it to take the lead and determine when this duty has been met, so that other City
agents no longer need concern themselves? Further, which residents of the City have to be
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informed? Presumably the aim is to protect persons who have some uncertainty as to their
immigration status. And yet, due to the other provisions of the proposal, the City would be
prohibited from collecting information about who those people are. In, sum, this section of
the proposal is too vague to be enforceable.
2. Perhaps more importantly, it my opinion this provision has a strong likelihood of
being held to violate the "noninterference" principle which is part of the intergovernmental
immunity discussed in Section C above (and is a principle that dates all the way back to
McCulloch v. Maryland, 17 US 316 (1819)). That principle prohibits state and local
government from "actively interfering" with a Federal function (see U.S. v. California, 921
F.3d 865 at 880, and cases cited therein). Although I have found no specific case dealing with
local officials actively warning citizens against Federal officials, it is my view that there is a
strong likelihood that such warnings would be held to constitute obstruction of a Federal
function.
[Note: It is true that one ofthe California provisions upheld in the US v. California case
was a state law requiring private employers to inform employees prior to federal
immigration inspections of the workplace. It is conceivable that the petitioners in this
case construed that case as a green light for imposing such a notification requirement
on the City itself. But the "noninterference" principle only governs the relationship
between levels ofgovernment, hence the two situations are in no way analogous.]
*

*

*

Please do not hesitate to get back to me about any aspect ofthis opinion.
Sincerely,

H. Bernard Waugh,
cc:

Paula Maville, Deputy City Manager
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April 23, 2020
Shaun Mulholland, City Manager
City of Lebanon
51 North Park Street
Lebanon, NH 03766
Re:

"Welcoming Lebanon" Ordinance
City of Lebanon
Our File No. 20158-47.015

Dear Manager Mulholland and other City officials:
I understand a question has arisen concerning the extent to which the Lebanon City
Council has legal authority to amend an ordinance enacted by the voters by initiative and
referendum. This opinion addresses that question generically, without reference to any
specific ordinance, or to any policy position with respect thereto.
QUESTION: Does the Lebanon City Council have legal authority to amend an

ordinance enacted by referendum under § C419:23a of the City Charter, "Citizens
Binding Initiative," and if so, when can such an amendment occur?
SUMMARY OF ANSWER: It is my opinion, for the reasons given below, that an

ordinance enacted pursuant to § C419:23a stands in no preferred position with
respect to the Council's authority to amend. The Council thus has the same legal
authority to amend as it does with any prior Council-enacted ordinance. Such an
amendment can legally be made to take effect immediately upon the effectiveness
of the initiative-passed measure, or at any time thereafter.
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DISCUSSION AND BASIS FOR OPINION:
A. IN GENERAL.

The first issue is whether the Council can amend a referendum-passed ordinance at
all (by contrast with, say, such an ordinance being subject to amendment only by further
referendum). My answer is that the Council clearly does have the legal authority to amend
such an ordinance, for the following reasons:
I. Wording of Charter. First and foremost, no wording found in § C419:23a - or
anywhere else in the Lebanon City Charter - suggests any restriction on such
amendments. The Lebanon City Charter thus stands in clear contrast to some examples
given in McQuillen, MUNICIPAL CORPORATIONS § 21:3 'Power to amend - Initiative and
referendum measures' - of specific charters or constitutional provisions from other states
which do impose such restrictions; for example a charter provision requiring a 2/3 council
vote to amend an initiative-passed measure; or one requiring a new referendum to amend
( City of Shreveport v. Gregory, 172 So. 435 (Louisiana 1936)); or one explicitly prohibiting
amendments for a certain period of time (Sustainable Growth Initiative Committee v.
Jumpers, 128 P.3d 452 (Nevada 2006)). Lebanon's charter simply does not contain any
such provision. Neither does any New Hampshire statute.
2. It should be noted that the title of§ C419:23a - "Citizens Binding Initiative" does not alter that conclusion. The function of the words "Binding Initiative," taken in the
context of the Charter as a whole, are simply to differentiate§ 23a of the Charter from§ 23b
"Citizens Non-binding Initiative." A referendum vote under § 23b is merely advisory, and
does not take effect at all unless enacted by the Council. A referendum under § 23a, by
contrast, is "binding" in the sense that if the procedures therein are followed, it takes effect
without a Council vote (until and unless affirmatively amended). Just as importantly, the
word "binding" did not in fact appear in the version of § 23a which was actually voted
upon by the City's voters in 1980 (see the ballot question, as quoted by the NH Supreme
Court in Harriman v. City of Lebanon, 122 N.H. 477 at 479 (1982)).
3. The Harriman Case. The notion that there might be an implied restriction on
the Council's authority to amend an initiative-passed measure would also be contrary to the
holding of the NH Supreme Court in the 1982 Harriman decision, cited above. While the
Court in that case held that § 23a was not unlawful on its face, the Court limited the scope
and effect of the initiative petition process as follows:
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"The defendant argues that the process of initiative or referendum cannot exist
in a municipality with a city council-city manager form of government. We
disagree. Binding initiative does not run afoul of RSA Ch. 47 or RSA
44:3. When the proper procedures for amending a charter are followed, as they
were in this case, a charter providing for citizen initiative or referendum can
exist in a municipality with a city council-city manager form of government as
long as the initiative petition neither intrudes into matters reserved for the
city council under RSA Ch. 47, nor contravenes the general laws or
constitution."

The above italicized language limiting the scope and effect of the initiative and referendum
provision was also quoted in a more recent NH Supreme Court decision, City ofManchester
v. School Dist. ofManchester, 150 N.H. 664 (2004)), where the Court was emphasizing the
Legislature's limitations on the scope of charter amendments under RSA Ch. 49-B. The
Court cited the Harriman case specifically to re-emphasize that "a citizen initiative and
referendum process could not intrude into matters reserved for the city council, and could
not contravene the general laws or the constitution" (150 N.H. at 670).
4. Council's Authority Under State Law. So, exactly what are the powers reserved
to the Council, which the Court said in Harriman cannot be 'intruded into' by the initiative
petition process? § C419:16 and § C419:23 of the Lebanon City Charter establish the
Council as the City's legislative body, with all the powers given by state statutes to the
"mayor and aldermen" and "common councils" of other cities. Those powers expressly
include the authority to enact bylaws and ordinances "to carry into effect all the powers by
law vested in the city" (RSA 47:17, paragraph I, italics added). While subsequent
paragraphs of RSA 47:17 fill in the details of some of the Council's ordinance powers, the
language of paragraph I makes it clear that the Council's authority over ordinances is
intended to cover the full gamut of the ordinance authority conferred on the City by the
Legislature. That intent is bolstered by RSA 49-B:2 - one of the body of statutes which
implements the so-called "home rule charter" amendment to the N.H. Constitution (Part I,
Article 39, adopted in 1966). RSA 49-B:2 sets forth the scope of municipalities' authority
to adopt "home rule" charters. Local charter authority is broad but not unlimited. The
statute mandates that the charter must either designate the municipality as a town or as a
city (rather than something in-between). RSA 49-B:2, IV(c) establishes the council as the
"legislative body" of a city. Moreover, if the municipality is a city, the provisions of RSA
Chapter 49-C apply, and RSA 49-C:8 establishes the council as the "governing and
legislative body" under the council-manager plan.
In sum, initiative-passed referendum measures cannot be legally exempt from the
Lebanon City Council's authority to amend, because if they were, that would mean that the
initiative petition process would "intrude into matters reserved for the city council" under
state law, contrary to the Harriman decision.
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5. The Craigue case. Another key case limiting the allowable scope and effect of
municipal charter amendments is City of Claremont v. Craigue, 135 N.H. 528
(1992). Claremont's voters had tried - using charter amendment procedures under RSA
49-B - to amend the Claremont charter to make the annual budget subject to a voter
referendum. The Court held that the amendment was invalid because it would enable the
voters to intrude upon the powers reserved to the city council, and hence was inconsistent
with state law. It's true that the Legislature has permitted a municipality to adopt a town
council with budgetary town meeting (RSA 49-D:3, II), but this option is not available for
a municipality whose charter designates it as a city. The Court said putting the budget to
a referendum was inconsistent with the powers of a city council in RSA Chapters 44 and
47. Moreover, RSA Ch. 49-B sets out separate procedures for a charter amendment versus
a charter revision. Claremont could lawfully change itself from a city to a town with
budgetary town meeting, but that would require a charter revision, not just an amendment.
By that same reasoning, the Courts would not construe § 23a of the Lebanon City
Charter as placing initiative-passed measures beyond the Council's authority to amend,
because such a construction would be inconsistent with Lebanon's city form of government,
which could not be altered in the absence of a charter revision changing Lebanon from a
city back to a town.
6. Other N.H. Cases Construing Charter Amendment Authority Narrowly. In
other so-called "home rule" cases, it has been held that a town has no authority to enact
term limits as part of a charter amendment, because that would be inconsistent with the
State Legislature's comprehensive legislative scheme governing elections see Town of
Hooksett v. Baines, 148 N.H. 625 (2002). The Supreme Court also overturned the City of
Manchester's attempt, via charter amendment, to convert the school district, which had
previously been a separate legal entity (as in Lebanon) into a department of the City. In the
course of its opinion (City of Manchester v. School Dist. of Manchester, 150 N.H. 664
(2004)). These cases further demonstrate our N.H. Supreme Court's trend toward
construing charter provisions narrowly.
7. Cases from Other States. Outside New Hampshire, courts have been presented
with the argument that an initiative petition process logically implies some limitation on a
council's authority to amend, and have rejected that argument. For example in Molinari v.
Bloomberg, 564 F.3d 587 (2d Cir 2009) it was held that, several years after a voter
referendum had established a 2-term term limit for city councilors in New York City, the
Mayor and Council could lawfully amend that measure to allow up to 3 terms, without
violating the free speech, due process or any other federal rights of either the referendum
voters or council candidates. The Court rejected the argument that such amendment
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authority would have a chilling effect on voters' participation in future referendum
measures. The court observed that the US Constitution does not require states to provide
referendum procedures at all, much less to insulate such measures from legislative body
authority. The Court cited a prior New York state court case, Caruso v. City of N Y, 51 7
N.Y.S.2d 897 (Sup.Ct.1987), aff'd 547 N.Y.S.2d 837 (1989), which had stated the
following:
"The laws proposed and enacted by the people under an initiative provision are
subject to the same constitutional, statutory and charter limitations as those
passed by the [legislative body] and are entitled to no greater sanctity or
dignity. Inasmuch as a legislative body may modify or abolish its predecessor's
acts subject only to its own discretion, it likewise should be able, in the absence
of an express regulation or restriction, to amend or repeal an enactment by the
electorate, its co-ordinate unit, and vice versa."

In our neighboring state of Maine, the Supreme Judicial Court held in Bird v. Town
of Old Orchard Beach, 426 A.2d 370 (1981) that where voters by referendum had rejected
a bond issue, the town council nevertheless had authority to later pass that same bond issue,
where the measure clearly fell within the town council's statutory powers, and no statute or
charter provision limited such action. The Maine court found persuasive the following
language from a New Jersey case:
"We see no reason to ham-string the discretion of the municipal governing body
by imposing a limitation upon it not required by explicit statutory or constitutional
mandate. The municipal residents have an immediate remedy by way of a
petition or protest and an ultimate remedy through the exercise of their voting
rights at municipal elections."

Cornell v. Mayor and Council ofBorough of Watchung, 229 A.2d 630 (1967). Those same
observations are equally persuasive as applied to the City of Lebanon.
IN SUMMARY: There is no general limitation on the Lebanon City Council's authority to
amend an initiative-passed ordinance because:
(a) The Charter itself contains no such limitation (items 1 and 2 above);
(b) Such a limitation cannot be inferred merely from the existence of the initiative
petition process (item 7 above);
(c) To construe § C419:23a of the Charter as containing any such limitation would
impermissibly allow the initiative process to "intrude upon" the powers given by state law
to the City Council (items 3, 4 and 6 above); and
(d) Any such limitation would also be contrary to the council-city manager form of
government (item 5 above).
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8. WHEN COULD SUCH AN AMENDMENT LAWFULLY TAKE EFFECT?

The only wording concerning time frame mentioned in § C4 l 9:23a of the Charter is
the statement that the initiative-proposed measure, if it passes, "shall thereafter go into
effect on the first day of the next succeeding municipal year." Therefore, based on the
wording of§ C4 l 9:23a - and in light of the conclusions of part A of this opinion- it is my
opinion that a Council-enacted amendment can lawfully take effect at any point in time after
the initiative measure takes effect. No other timeframe is given in the Charter or in state
law- there is no waiting period of a year, month, day, or even one second. Given that under
§ 23a, the initiative-passed measure goes into effect "on the first day ofthe next succeeding
municipal year" (presumably at 12:00 A.M. on that day), a Council-approved amendment
could take effect immediately (i.e. theoretically at a vanishingly-small fragment ofa second
after that time). To hold otherwise would be to insert some waiting period which the
Charter simply does not contain.
The only remaining question which might be raised is whether the Council can act
to draft and take a vote enacting such an amendment prior to the time the initiative-passed
ordinance takes effect. The answer is yes. § C4 l 9:22 of the Charter - a section governing
the Council's ordinance powers- states that the effective date must be stated as part of any
ordinance, thus implying that it may lawfully have an effective date later than the time of
the Council's vote. Indeed, the practice ofinserting later effective dates is so common and
well-known in the US Congress, state legislatures and municipal bodies as require no
further discussion. An analogy suggested by the Caruso case (above) would be to consider
the initiative-passed measure in the same light as a measure passed by a prior City Council
(possibly with different membership). Let us assume, hypothetically, that the Council in
2017 had passed an ordinance with an effective date of January 1, 2021, and that the 2020
Council desired to make changes to the measure prior to its taking effect. Clearly the
Council could- prior to January 1, 2021 - take a vote on amendments, and provide for them
to take effect immediately upon the original taking effect. As set forth in Section A of this
opinion, an initiative-passed measure stands in no different position.

* * * * *
I would be glad to respond to any comments or questions concerning this opinion.
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C. CITIZENS' BINDING INITIATIVE PETITION FOR WELCOMING LEBANON
ORDINANCE
For more detailed information, included in the January 22, 2020 City Council agenda packet were:
1. 2020-01-22_Item.0.7.C-WELCOMING LEBANON PETITION.pdf
2. 2020-01-06 Legal Opinion Re Welcoming Petition-Released to Public.pdf
3. January 6, 2020 Memo from City Clerk Sandra Allard to City Council re: Citizens’ Initiative
Petition transmitting the October 28, 2019 Initiative Petition
4. December 27, 2019 City Clerk Certification of Petition Signatures
5. October 16, 2019 Memo from City Clerk Sandra Allard to City Council re: Process for Citizens’
Initiative Petition
Mr. Mulholland, City Manager, came forth and reviewed the general process for the Citizens’ Binding
Initiative Petition for the Welcoming Lebanon Ordinance noting the three courses of action the Council
could take:
1. The Council could vote to approve the proposed Ordinance as it is. If that occurs, that would take
effect immediately;
2. The Council could amend the petition as it is and that would take effect immediately;
3. The Council could take no action and put this before the voters.
If the Council chooses to make changes to the Ordinance it will take effect immediately. However, the
original petition will go to the voters as it was initially proposed so there would be one version of the
Ordinance in effect and the voters would be voting on something different in March, which would be the
controlling document and take effect on January 1, 2021.
A Citizens’ Binding Initiative Petition relative to a “Welcoming Lebanon Ordinance” was submitted by a
lawfully established Petitioners’ Committee to the City Clerk on October 15, 2019. In accordance with
City Code Chapter 89, Initiative Petitions, §89-4, the sample question and explanation submitted by the
Petitioners’ Committee was submitted for legal review. Attorney H. Bernard Waugh provided a legal
opinion addressing whether the sample question and explanation are sufficiently clear and in the
appropriate form. Based on attorney Waugh’s review and suggested clarifications, the Petitioners’
Committee amended the proposed language and submitted a revised petition/ordinance on October 28,
2019.
In accordance with City Charter §C419:23a, Citizens Binding Initiative, a qualified petition requires
signatures by ten (10) percent of the votes cast in the last gubernatorial election. In this instance, 611
signatures were required for the petition to be qualified. 680 qualified signatures were certified by the
City Clerk on December 27, 2019.
Within 14 days of certifying the signatures, the City Clerk must forward the petition to the Council to be
placed on a City Council agenda. Within 20 days of receipt of the City Clerk’s certification at such
Council meeting, the City Council must schedule and hold a public hearing and decide whether or not to
pass the initiative (Welcoming Lebanon Ordinance) without alteration.
If, after the public hearing, the City Council decides not to pass the initiative, to pass the initiative with
substantive alterations, or takes no action whatsoever, then the Council shall cause the original certified
petition question and a brief explanation or synopsis to be placed on the ballot at the next municipal
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election – March 10, 2020. If passed by a majority of voters, the initiative shall become effective the first
day of the succeeding municipal year – beginning January 1, 2021.
Ms. Kathleen Beckett (Ward 3 and Chair of the Petitioners’ Committee) came before the Council and
summarized the intent and purpose of the petition regarding the Citizens’ Binding Initiative Petition for
the Welcoming Lebanon Ordinance. Her summarization included her comments below, which addressed
some of the concerns expressed in the legal opinion by the City’s attorney. (The purpose, intent and the
six (6) provisions of the petition can be found on pages 102-103 of the agenda packet.)
•

•

•

Provision 1: The intent of this provision is to ensure unbiased, fair and impartial policing. They
realize that fair and impartial policing requires a fair and impartial policing policy, training, data
collection and citizen oversight. It is also important to state that this provision is in no way
intended to interfere with criminal investigations or requirements for voter registration.
Provision 2-5: The source for these provisions was the Hartford, VT ordinates as it was written at
the time the initial proposal for a Welcoming Lebanon Ordinance was submitted. The provisions
were vetted by the Hartford Select Board in collaboration with the immigrant community and
citizens of Hartford. Given that the effort is to protect every person in our communities and the
region, this strategy made sense. Ms. Beckett said it was important to note each of the six (6)
requirements under provision #5 and read these requirements to the Council.
Provision 6 was read to the Council. Ms. Beckett said it was important to make clear the reason
for provision 6, noting that when Border Patrol setup a checkpoint between I-89 Exits 18 & 19
last September, the presence of Federal Immigration authorities in Lebanon was traumatizing for
members of our community. She explained the fear created by this immigration action, noting
that members of our immigrant community have been viciously attacked, beaten, and kidnapped
at gunpoint in their countries of origin. It was reasonable, given the blatant and cruel hostility of
our current administration for these individuals to be fearful that they will be detain and sent back
to life threatening situations. She further described the DACA Program, the Temporary Protected
Status for immigrants from Haiti and El Salvador, the Asylum Program and the Refugee
Resettlement Program. Although immigration authorities are not supposed to retain US citizens,
both ICE and Border Patrol have done so.
Ms. Beckett asked the Council if the City of Lebanon wants any person to be traumatized or
detained due to our racially motivated and broken immigration system. As a City, don’t want to
do what we can do to protect our neighbors. Provision 6 makes a small attempt to do this.

Mayor McNamara opened the Public Hearing and requested those who would be speaking hold
their testimonies to three (3) minutes.
The Council recognized and took under advisement detailed testimonies, both for and against the
proposed Ordinance, from the following people:
•
•
•
•

Ms. Asma El Huni (lives in the Upper Valley) – Spoke in favor of proposed Ordinance.
Mr. Liam Coyle (Ward 1) – Spoke in favor of the proposed Ordinance.
Ms. Angela Zhang (Programs Director of LISTEN Community Services) – Spoke in favor of the
proposed Ordinance.
Ms. Amelia Sereen (Ward 2) – Spoke in favor of the proposed Ordinance.
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Ms. Kate Semple Barta (Immigration Attorney for WISE) – Spoke in favor of the proposed
Ordinance.
Ms. Yolanda Huerta (Hanover resident) – Spoke in favor of proposed Ordinance and read an
email from an attorney on behalf of a group of Lebanon residents in favor of the proposed
Ordinance.
Mr. Gregory Schwarz (Ward 2) – Spoke against the proposed Ordinance, noting his concerns.
Let it go before voters.
Mr. Bryan Ware (Ward 1) – Spoke against the proposed Ordinance and addressed his concerns.
Let it go before the voters.
Ms. Sarah Wraight (Ward 1) – Spoke in favor of the proposed Ordinance.
Mr. Richard Holms (Ward 3) – Spoke against the proposed Ordinance and his concerns regarding
the Rule of Law and the provisions listed in the proposed petition.
Mr. Al Patterson (Ward 3) – Spoke against the proposed Ordinance, expressly noting his
disapproval on how the Police Dept. was negatively treated at the January 8, 2020 meeting.
Table the petition or let it go before the voters.
Richard Abel (Ward 1, NH State Representative) - Spoke in favor of the proposed Ordinance and
addressed the law in the State of New Hampshire and how the State Legislature decisions on
immigration affects what municipalities/towns can and cannot do. NH is not what is called a
home rules State, meaning that a municipality cannot do whatever it wants, it can only do what
the State Legislature authorizes it to do. In 2019, a bill was introduced in the State House, to
allow municipalities and their agents, officers, and police officers, to enforce Federal Statutes
about immigration. The House debated this, and the Bill was defeated by a large majority. It was
the feeling of the State Legislature that they did not want to give this power to municipalities.
What this means is that if a police officer or other municipal employee were to try to enforce
Federal Immigration Statutes they would be breaking the law because they have not been
authorized by the State Government to do this. The six (6) provisions of this proposed petition
protects the employees of the City, including the Police Dept., from violating the law because the
law does not allow any agent of a municipality or town to enforce a Federal Statute.
Ms. Laurel Stavis (Grafton County, District 13, NH State Representative) - Spoke in favor of the
proposed Ordinance and echoed what Mr. Abel said.
Kesaya E. Noda (non-resident) – Spoke in favor of the proposed Ordinance and about her family
experiences as a granddaughter of Japanese immigrants during World War II and the importance
of migrant workers to our region.
Lindsey Deerborn (Ward 1) - Spoke in favor of the proposed Ordinance.
Reverend Steve Silver, Minister of the First Congregational Church of Lebanon (Ward 2) Spoke in favor of the proposed Ordinance and quoted a bible verse from Leviticus, Chapter 19,
verse 34.
Mr. Phil Bush (Ward 1) – Spoke in favor of the proposed Ordinance and read a letter he sent to
the Valley News (published on January 22, 2020).

Mayor McNamara requested that the Public Hearing be recessed for a short time to address the remaining
four (4) remaining New Business items on the agenda, noting some were time-sensitive.
Councilor Hill Moved that the Council recess for three (3) minutes to address procedural votes, set
public hearings and to authorize the City Manager to enter into a lease agreement for Electrify
America.
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Seconded by Councilor Zook.
Roll Call Vote:
Mayor McNamara, Assistant Mayor Below and Councilors Bronner, Heistad, Hill, Prentiss, Winny
and Zook all voting Yea.
Councilor Sykes voting Nay.
*The Vote on Motion was approved (8-1). Councilor Sykes voted against.
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WELCOMING LEBANON ORDINANCE
(AS PROPOSED BY CITIZENS BINDING INITIATIVE)

Purpose and Intent
The purpose of this Ordinance is to establish the City's procedures concerning
immigration status and enforcement of federal civil immigration laws. This
Ordinance builds on the City of Lebanon's "Resolution for Inclusiveness"
proclaimed by the City Council on June 20, 2018.
The cooperation of all persons, citizens and non-citizens, regardless of
immigration status, is essential to achieve the City of Lebanon's goals of
protecting life and property, preventing crime, and resolving problems. Assistance
from a person, whether documented or not, who is a victim of, or a witness to, a
crime is important to promoting the safety of all its residents.
Due to the City's limited resources; the complexity of immigration laws; the clear
need to foster the trust of and cooperation from the public, including members of
the immigrant communities; and to effectuate the City's goals, we find that there
is a need to articulate guidelines regarding the communications and enforcement
relationship between the City and the federal government.
Provisions:
1.
No Law Enforcement Agent, or other Agent or Agency of the City of
Lebanon, or any informants or volunteers assisting their efforts shall profile,
target, detain, collect or retain information, or question any person on the basis
of race, ethnicity, language, religion, citizenship or immigration status.
2.
No Agent or Agency of the City of Lebanon shall request information about
or otherwise investigate or assist in the investigation of the citizenship or
immigration status of any person in the City of Lebanon. Notwithstanding this
provision, the City Council may investigate and inquire about immigration status
when relevant to potential or actual litigation or an administrative proceeding in
which the City is or may be a party.
3.
No Agent or Agency shall disclose information regarding the Citizenship or
immigration status of any person unless required to do so by legal process or such
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disclosure has been authorized in writing by the individual to whom such
information pertains, or if such individual is a minor or is otherwise not legally
competent, by the individual's parent or guardian. This section shall not apply
when such information sharing is necessary to an ongoing investigation of a
felony, for which there is probable cause, and the investigation is unrelated to the
enforcement of federal civil immigration law.
4.
No Agent or Agency shall condition the provision of City of Lebanon
benefits, opportunities, or services on matters related to citizenship or
immigration status unless required to do so by statute, federal regulation, or
court decision. Where presentation of a New Hampshire driver's license or
identification card is accepted as adequate evidence of identity, presentation of a
photo identity document issued by the person's nation of origin, such as a driver's
license, passport, or matricula consular (consulate-issued document), shall be
accepted and shall not subject the person to a higher level of scrutiny or different
treatment than if the person had provided a New Hampshire driver's license or
identification card, except that this subsection shall not apply to the completion
of the federally mandated 1-9 forms.
5.
No Agent or Agency of the City of Lebanon, including Law Enforcement,
shall aid or participate in immigration enforcement actions. An Agent or Agency is
authorized to communicate with Federal immigration authorities in order to
determine whether any matter involves enforcement based solely on a violation
of a civil immigration law. No Agent or Agency shall
1. arrest, detain, or continue to detain a person based solely on suspected
or actual civil immigration violation.
2. arrest, detain, or continue to detain a person on an Administrative
warrant or upon an Immigration detainer based solely on a violation of
immigration law.
3. accept requests by Federal immigration authorities to support or assist
in operations that are for civil immigration enforcement.
4. permit Federal immigration authority access to a person being detained
by, or in the custody of, the Agent or Agency.
5. permit Federal immigration authorities use of agency facilities for
investigative interviews or other investigative purpose.
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6. respond to Federal immigration authorities' inquiries or share
information about an individual with Federal immigration authorities.
Such information includes but is not limited to the individual's custody
status, release date/time, court dates, whereabouts, residence,
employment, identification numbers, appearance, telephone number,
and familial relations. For the purpose of aiding an individual who may
qualify for a U, S, or T Visa, information may be shared if such
disclosure has been authorized in writing by the individual to whom
such information pertains.
6.
If any Agent or Agency becomes aware of a Federal immigration authority's
presence in the City for the purposes of questioning, detaining or gathering
immigration status information from any person or persons, or other
enforcement action, the Agent or Agency shall immediately act to inform
residents of the City of that presence through any reasonable means and
channels available to the City, such as LebAlert and other media.
Failure by agents of the City to comply with the Welcoming Lebanon Ordinance,
while not a criminal offense, shall be a violation according to NH RSA 625:9.
Severability
If any provision, clause, section, part, or application of this chapter to any person
or circumstance is declared invalid by any court of competent jurisdiction, such
invalidity shall not affect, impair, or invalidate the remainder hereof or its
application to any other person or circumstance. It is hereby declared that the
legislative intent of the City Council that this Ordinance would have been adopted
had such invalid provision, clause, section, part or application not been included
herein.
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