LEBANON PLANNING BOARD
REGULAR MEETING AGENDA
Lebanon Middle School, Cafeteria
3 Moulton Avenue, Lebanon
Monday, February 11, 2019
6:30pm

1. CALL TO ORDER
2. APPROVAL OF MINUTES
A. JANUARY 14, 2019
Documents:
Plnbrd_Item 2_1.14.19 Mins.pdf
3. NOTICE OF REGIONAL IMPACT
4. COMPLETENESS REVIEW OF NEW APPLICATIONS
5. PUBLIC HEARINGS (CONTINUED)
A. XYZ DAIRY, LLC, 167-197 NORTH MAIN STREET (TAX MAP 44, LOTS 3,

7, AND 21-30; AND TAX MAP 58, LOTS 27, 89-99), ZONED R-3, IND-L AND
CBD:
Request for amendments to the Site Plan approval for the River Park mixeduse development to change the sequence of the project phasing and to
increase the number of proposed residential dwelling units from 80 to 125.
#PB2018-34-SPA **POSTPONED BY APPLICANT UNTIL 4/8/19**
Documents:
Plnbrd_Item 5a_Xyz Dairy.pdf
6. PUBLIC HEARINGS (NEW)
A. HOMECRAFTERS, LLC, 40 HARDY HILL ROAD (TAX MAP 80, LOT 28),

ZONED RL-1 & RL-2:
Request for approval of a proposed 3-lot Minor Subdivision. #PB2019-02MIN
Documents:
Plnbrd_Item 6a_Homecrafters.pdf
B. BASIC HOLDINGS LLC, 5 & 11 OAK RIDGE ROAD, (TAX MAP 4, LOTS 5

& 6), ZONED R-3:
Request for Preliminary Review of a Major Subdivision for a proposed
Planned Unit Residential Development (PURD) pursuant to Section 501.2 of
the Zoning Ordinance, containing 21 residential units together with related
site improvements and amenities. #PB2019-03-PMAJ **POSTPONED BY

B. BASIC HOLDINGS LLC, 5 & 11 OAK RIDGE ROAD, (TAX MAP 4, LOTS 5

& 6), ZONED R-3:
Request for Preliminary Review of a Major Subdivision for a proposed
Planned Unit Residential Development (PURD) pursuant to Section 501.2 of
the Zoning Ordinance, containing 21 residential units together with related
site improvements and amenities. #PB2019-03-PMAJ **POSTPONED BY
APPLICANT UNTIL 3/11/19**
Documents:
Plnbrd_Item 6b_Basic Holdings.pdf
7. STUDY ITEMS
A. DISCUSSION RE: MASTER PLAN IMPLEMENTATION

RESPONSIBILITIES
8. OTHER BUSINESS
Documents:
Plnbrd_Item 8_Other Business.pdf
9. OPEN DISCUSSION
10. ADJOURNMENT
Please note times indicated for agenda items are estimates and are for guidance
purposes only. Agenda items are subject to presentation out of order due to
removal of items or change in agenda sequence.
The public may appear in person or by agent or counsel and provide testimony stating
the reasons why these requests should, or should not, be granted. Any person with a
hearing disability who wishes to attend this public meeting and needs the services of
either a sign language interpreter or special equipment (FM system), please contact
the Planning Office at 603 -448-1457 at least 72 hours in advance so the City can make
any necessary arrangements. All plans are available for review Monday -Friday from
8:00AM to 4:30PM at the City of Lebanon Planning Office, City Hall, 51 North Park
Street, Lebanon. For more information about what is happening with these
applications and in the City, please visit our website at www.lebanonnh.gov

AGENDA
PLANNING BOARD
FEBRUARY 11, 2019
AGENDA ITEM #5A
PUBLIC HEARINGS- CONTINUED

XYZ DAIRY, LLC, 167-197
NORTH MAIN STREET (Tax
Map 44, Lots 3, 7, and 21-30; and
Tax Map 58, Lots 27, 89-99),
zoned R-3, IND-L and CBD
(UPDATED TO INCLUDE 2/5/19 RESPONSE FROM
APPLICANT)

To:

Tim Corwin
David Brooks
Christina Hall
James Donison
Shaun Mulholland

From:

David Clem

Subject:

Response to January 30, 2019 Draft Motion Prepared by City Staff

Date:

February 5, 2019

M E M O

This memo is in response to the Draft Motion prepared by staff and forwarded to me last
Wednesday afternoon, January 30, 2019.
Some of the comments below were discussed further in the conference call last Friday
morning, February 1, 2019, attended by Tim Corwin, David Brooks, Christina Hall (for a
brief period) and Angela McCanna and me from the Lyme office.
I understand the staff's obligation to prepare a draft motion for consideration by the
Planning Board. However, as I stated to the Planning Board at the January 14, 2019
hearing, it is not fair to the applicant or members of the Planning Board to see these
draft motions the night of the hearing with no opportunity to review them in advance.
I believe this is particularly true in the case of River Park, the first phased development
approved by the City of Lebanon under its Zoning Ordinance. It is a large project, with
complicated conditions, and the original Notice of Action, prepared and done in haste by
planning staff, is sometimes confusing and even conflicting in places. Subsequent
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amendments, quite natural and predictable for phased projects, have not improved the
situation, or even been clear in some instances, as stated by David Brooks at the last
hearing.
The proposed amendment, currently under review, was submitted October 9, 2018 and
was intended to focus on one primary element: accelerating the multi-family housing
phase of the project. At the time, this seemed like a simple change given the current
municipal policy to facilitate the construction of all types of housing to meet increased
demand and to reduce economic pressure on the existing housing stock.
In order to accomplish this change, however, and be consistent with other provisions of
the original Notice of Action, the applicant proposed to add the open portion of Lot 3 for
temporary parking, which was already approved for Lot 4 and Lot 5. Substituting Lot 3
for Lot 2 was necessary because Lot 2 (the multi-family lot) was shown as the site of
temporary parking for Building 1.
The applicant also requested a clarification of the number of apartment units allowed on
Lot 2 from 80 to 120 since the original Notice of Action was inconsistent with water and
sewer calculations approved by the City and submitted to NH DES.
The applicant also requested, subject to the approval of allowing the multi-family portion
of the site to occur as the second building at River Park, that Building 3 on Lot 10 be
substituted for Building 5 on Lot 3 for the third building of the development.
This latter request seemed reasonable in light of a number of factors that have changed
since the original Site Plan and Major Subdivision approvals for River Park in 2011.
1.

The City recently installed a new water line to River Park along Crafts

Avenue in conjunction with XYZ Dairy's installation of a new sewer line from Bridge
Street to River Park along Crafts Avenue. This allows the entire River Park site to
be serviced from the south, something that was not possible when the project was
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first approved. It is important to note that 100% of this on-site expense will be
born by the applicant.
2.

The City and XYZ Dairy signed off on a re-design of the southern entrance

to the development off Route 10 based on NH DOT standards, notwithstanding the
fact that the southern entrance is outside the jurisdiction of the NH DOT. While
the new standards have resulted in increased costs to the applicant, it allows the
first three buildings of River Park (if our proposed amendment is approved) to be
serviced by the southern entrance to River Park.
3.

As noted in my testimony at the January 14 hearing, XYZ Dairy strongly

believes that the clustering of these three buildings at the primary entrance will
improve the marketing and leasing of the buildings in question. All three of these
buildings are located in close proximity to Parking Garage #1 in the CBD District
and will facilitate its financing and construction.
XYZ Dairy has not proposed an increase in any building's square footage on any lot or the
project as a whole.
XYZ Dairy has not proposed any modifications to our traffic mitigation obligations. In
fact, if the staff or the board reviews the original Holden traffic studies and the
subsequent VHB traffic analysis of the Holden studies, it is clear that the projected traffic
generated by the first three buildings as proposed in this amendment actually results in
a reduction of projected traffic from the approved Notice of Action.
I thought I had effectively communicated this to the Planning Staff in two separate staff
review meetings, multiple telephone calls and emails, and resending the VHB traffic
analysis. XYZ Dairy responded to the questions raised at each staff review meeting in
writing, prepared new exhibits, and submitted a formal waiver application as requested
by staff. I have no way of knowing if all of this correspondence was made available to the
Planning Board.
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The draft motion prepared by the staff and sent to me on January 30, 2019 is not
acceptable to me. It is unlikely that our differences can be resolved without further
direction from the Planning Board, certainly not before the holdover hearing date of
February 11, 2019.

My specific obligations are noted below in the order of the staff’s draft motion.
1. Motion to Accept/Deny the Application as being complete.
It is my understanding that a motion to accept jurisdiction has already been voted
and thus should be reflected in its entirety.
2. Motion to Approve Waivers
This draft does not address the waiver application in full. The waiver requests
were for Lots 3, 4, and 5 and related to relief requested for construction
standards for temporary parking as opposed to permanent parking. This draft
also does not include Sections 6.7, 13.1 or 13.6 which were referenced in the
Waiver Request.
3. Motion to Approve/Deny
1.

Given the misrepresentations and misstatement of facts in the City

Engineer’s January 3, 2019 memo, which presumably was a memo to someone in
the Planning Department, it is not appropriate to include this memo in its
entirety. Nor is it appropriate to allow the author sole discretion in approving the
requested changes before the Planning Board which fall outside the jurisdiction of
the City Engineer.
2.

As stated in the January 14, 2019 public hearing, the applicant will provide

“updated stationing and profiles for the realigned sewer and water utilities", if the
Planning Board approves the relocation request. If however, the City Engineer
uses this condition as a way to further deny our request to commence the Crafts
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Avenue Extension and cross-country connector to Lot 1, the request for the
relocated sewer line is withdrawn.
I will provide a point by point response to the January 3, 2019 memo to the
Planning Board as requested by the Chair at the January 14 hearing, as well as
copies of other correspondence that refute significant claims made by the City
Engineer in her January 3, 2019 memo.
3a.

The motion, as drafted, is inconsistent with the motion regarding the

waiver requests in Item 2. As the conference call on Friday confirmed, the
language is vague and not understood by the staff who drafted it. For instance,
when asked what a “minimum pavement depth of two (2) inches" meant, the
answers ranged from two inches of hardpack to two inches of asphalt.

The City of Lebanon, to the best of my knowledge, does not have a written
standard for temporary parking. The applicant proposed a general performance
standard, but the City Engineer has apparently rejected this. And yet, as the
attachment (Exhibit 1) demonstrates, there are at least 26 examples of parking
lots in the City that do not meet the implied standards of the proposed
motion. Some are owned by the City; some are owned by the School Department.
If there is a standard, publish it and enforce it uniformly and consistently.

3b.

This proposed language would result in even more up front costs to the

applicant in order to accelerate the construction of housing. Moreover, it would
categorically result in a reduction of parking and provide no incentive to construct
the first garage as soon as economically feasible.
I think the Planning Board in their “straw poll” on January 14, recognized the
need to find acceptable standards for adequate and safe parking to meet a
temporary need versus permanent solution. The current Notice of Action validates
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the distinction between temporary parking and permanent parking, but the
existing language is silent on physical standards. This draft motion language
effectively eliminates the distinction.
3c.

The draft language proposed is unworkable and would allow the City

Engineer or an unnamed individual in the Planning Department to arbitrarily
overturn the recorded approvals of both the Site Plan and Major Subdivision Plan.
It would allow a single individual to negate a future building permit, certificate of
occupancy, and the vested rights of the applicant, creating nothing but
uncertainty in the marketplace. If the Planning Board approved this language, it
would make financing of the separate phases practically impossible.
Moreover, the City is not entitled to a performance security agreement for private
property rights between a lessor and lessee in which the City is not a party to the
Agreement. Given the past experience of the applicant in having to deal with a
City Engineer that has demonstrated her unprofessional attempts to delay the
implementation of River Park, this approach and language is totally unacceptable.
4.

Given recent discussions reported in the Valley News regarding the

Planning Board re-visiting extension rights, this language is a recipe for a future
dispute. Suggesting a start date of 2017 for Phase 1 when a building permit has
not been issued is disingenuous. The phasing proposed, coupled with the
language proposed in Article 3c, is a Trojan horse with a hidden agenda, in my
opinion. The application of NOA conditions from 2011 to the new phases, without
spelling them out for the Planning Board members to understand, is lazy at best.
5, 6, & 7.

As I testified at the January 14 hearing, accelerating conditions

regarding traffic mitigation without an increase in traffic caused by the proposed
amendment is not acceptable.

8.

As I testified at the January 14 hearing, increasing the traffic mitigation
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payment previously negotiated is unacceptable since there is no nexus with River
Park activity and the City’s lack of signal improvements in West Lebanon.
9 & 10.

The applicant is not responsible for designing, implementing or

constructing traffic signal improvements in West Lebanon. Rather, the applicant
is required to monitor traffic on a regular basis to assist the City. Changing the
start date of collecting this data and tying it to a subjective standard as opposed
to what was already approved, is likewise not acceptable to the applicant.
11.

River Park has an Alteration of Terrain permit and the existing Notice of

Action is clear on the responsibilities of the applicant. XYZ Dairy is in compliance
with all of the State regulations and will continue to meet State and Federal
standards which, unlike the City of Lebanon, are in writing and remain
consistently enforced.
12.

Based on the conference call last Friday, it appears that Planning

Department staff is unclear about what the other "relevant conditions" are based
on the five approved amendments. Perhaps they should educate the Planning
Board and the applicant on any discrepancies before they try to play “gotch you”
at a later date by including unnecessary and redundant language selectively.
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Exhibit 1
Gravel Parking Lots in Lebanon, NH
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CITY OF LEBANON ~ PLANNING & DEVELOPMENT

NOTICE
TO:

Abutters to 5 & 11 Oak Ridge Road

CC:

Lebanon Planning Board

FROM:

Planning Department Staff

RE:

POSTPONEMENT of Public Hearing on Preliminary Review of
Proposed PURD at 5 & 11 Oak Ridge Road (Tax Map 4, Lots 5 & 6)

DATE:

February 5, 2019

A public hearing before the Planning Board was scheduled for February 11, 2019 concerning
the following application:
BASIC HOLDINGS LLC, 5 & 11 OAK RIDGE ROAD, (Tax Map 4, Lots 5 & 6), zoned
R-3: Request for Preliminary Review of a Major Subdivision for a proposed
Planned Unit Residential Development (PURD) pursuant to Section 501.2 of the
Zoning Ordinance, containing 21 residential units together with related site
improvements and amenities. #PB2019-03-PMAJ
Please be advised that this application has been postponed by the applicant until MONDAY,
MARCH 11, 2019. A formal notice of the March 11th hearing will be sent via Certified Mail –
Return Receipt prior to the March 11th hearing.
For questions, please contact the Planning Department at (603) 448-1524.

Q:\Development_Review\2019_Applications\PB2019-03-PMAJ_5,11 Oak Ridge Rd_Basic Holdings__4-5,4-6\Admin\2019.02.04_Postponement
Notice.docx

51 NORTH PARK STREET, LEBANON, NEW HAMPSHIRE 03766
TEL: 603-448-1457
FAX: 603-442-6141
WWW.LEBANONNH.GOV

